Slip Op. 00-142
UNI TED STATES COURT OF | NTERNATI ONAL TRADE

BEFORE: SENI OR JUDGE NI CHOLAS TSOUCALAS

RHP BEARI NGS LTD., NSK BEARI NGS
EUROPE LTD. and NSK CORPORATI ON,

Plaintiffs,

v, . Court No. 98-07-02526
UNI TED STATES,

Def endant ,
THE TORRI NGTON COVPANY,

Def endant - | nt er venor .

Plaintiffs, RHP Bearings Ltd., NSK Bearings Europe Ltd. and
NSK Cor poration (collectively “RHP-NSK”), nove pursuant to USCIT R
56.2 for judgnent upon the agency record challenging various
aspects of the United States Departnent of Comrerce, |nternational
Trade Administration’s (“Commerce”) final determnation, entitled
Antifriction Bearings (Other Than Tapered Roller Bearings) and
Parts Thereof From France, Germany, ltaly, Japan, Ronmania,
Si ngapore, Sweden, and the United Kingdom Final Results of
Anti dunping Duty Adm nistrative Reviews, 63 Fed. Reg. 33,320 (June
18, 1998).

Specifically, RHP-NSK clains that Commerce erred in: (1)
failing to apply the special rule for nerchandi se with val ue added
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OPI NI ON
TSOQUCALAS, Senior Judge: Plaintiffs, RHP Bearings Ltd., NSK
Beari ngs Europe Ltd. and NSK Corporation (collectively “RHP-NSK"),
nove pursuant to USCIT R 56.2 for judgnent upon the agency record
chal | engi ng various aspects of the United States Departnent of
Commerce, International Trade Adm nistration’s (“Conmmerce”) final

determ nation, entitled Antifriction Bearings (& her Than Tapered

Roll er Bearings) and Parts Thereof From France, Germany, ltaly,

Japan, Ronmmni a, Singapore, Sweden, and the United Kingdom Final

Results of Antidunping Duty Admnistrative Reviews (“Final

Results”), 63 Fed. Reg. 33,320 (June 18, 1998).

Specifically, RHP-NSK clains that Commerce erred in: (1)
failing to apply the special rule for nerchandi se with val ue added

after inportation under 19 U . S.C. 8§ 1677a (1994); (2) calculating
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profit for constructed value (“CvV’); (3) denying a partial, price-
based | evel of trade (“LOI”) adjustnment to nornmal value (“NV’); and
(4) deducting United States repacking expenses as direct selling

expenses.

BACKGROUND

This case concerns the eighth review of the antidunping duty
order on antifriction bearings (other than tapered roller bearings)
and parts thereof inported to the United States during the review
period of May 1, 1996 through April 30, 1997.! Commerce published
the prelimnary results of the subject review on February 9, 1998.

See Antifriction Bearings (O&her Than Tapered Roll er Bearings) And

Parts Thereof From France, Germany, Iltaly, Japan, Ronania,

Si ngapore, Sweden, and The United Kingdom (“Prelimnary Results”),

63 Fed. Reg. 6512. Conmerce published the Final Results on June

18, 1998. See 63 Fed. Reg. at 33,320. Oal argunent was heard on

Oct ober 8, 1999.

! Since the administrative review at issue was initiated
after Decenber 31, 1994, the applicable law is the antidunping
statut e as anended by the Uruguay Round Agreenents Act, Pub. L. No.
103-465, 108 Stat. 4809 (1994) (effective January 1, 1995)
(“URAA”). See Torrington Co. v. United States, 68 F.3d 1347, 1352
(Fed. Cir. 1995) (citing URAA 8§ 291(a)(2), (b) (noting effective
date of URAA anendnents)).
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JURI SDI CTI ON

The Court has jurisdiction over this matter pursuant to 19

U S.C. 8§ 1516a(a) (1994) and 28 U.S.C. 8§ 1581(c) (1994).

STANDARD OF REVI EW

The Court will uphold Commerce’s final determination in an
antidunping adm nistrative review unless it is “unsupported by

substanti al evidence on the record, or otherw se not in accordance

with law.” 19 U S. C 8§ 1516a(b)(1)(B)(i) (1994); see NIN Bearing
Corp. of Anericav. United States, 24 CIT ___, , 104 F. Supp. 2d

110, 115-16 (2000) (detailing Court’s standard of review for

ant i dunpi ng proceedi ngs).

DI SCUSSI ON

Comrerce’s Refusal to Apply the Special Rule for Further
Manuf acturing to RHP-NSK' s Constructed Export Price Sal es

A Backgr ound

An anti dunping duty is inmposed upon inported merchandi se when
(1) Conmmerce determ nes such nerchandi se i s being dunped, that is,
sold or likely to be sold in the United States at less than fair
value, and (2) the International Trade Conm ssion determ nes that
an industry in the United States is materially injured or is

threatened with material injury. See 19 U S.C. § 1673 (1994); 19
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US. C 8 1677(34) (1994). To determine in an investigation or an
adm ni strative review whether there is dunping, Comrerce conpares
the price of the inported nerchandise in the United States to the
NV for the same or simlar nerchandise in the hone narket. See 19
US. C 8§ 1677b (1994). The price in the United States is
calculated using either an export price (“EP’) or constructed

export price (“CEP"). See 19 U S.C. § 1677a(a), (b).

The Statenment of Administrative Action? (“SAA’) acconpanying
the Uruguay Round Agreenents Act (“URAA’) clarifies that Conmerce
will classify the price of a United States sal es transaction as an
EP if “the first sale to an unaffiliated purchaser in the United
States, or to an unaffiliated purchaser for export to the United
States, is nade by the producer or exporter in the hone market
prior to the date of inportation.” H R Doc. No. 103-316, at 822

(1994). On the other hand, “[i]f, before or after the tinme of

2 The Statenent of Adm nistrative Action (“SAA’) represents
“an authoritative expression by the Adm nistration concerning its
views regarding the interpretation and application of the U uguay
Round agreenents.” H R Doc. No. 103-316, at 656 (1994). *“[I]t is
t he expectation of the Congress that future Adm nistrations wll
observe and apply t he interpretations and comm tnents set out in
this Statenent. Id.; see 19 U S.C § 3512(d) (1994) (“The
st at enent of adnlnlstratlve action approved by the Congress .
shal | be regarded as an authoritative expression by the Unrted
St ates concerning the interpretation and application of the Uruguay
Round Agreenents and this Act in any judicial proceeding in which
a question arises concerning such interpretation or application.”).
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inportation, the first sale to an unaffiliated person is nade by
(or for the account of) the producer or exporter or by a seller in
the United States who is affiliated with the producer or exporter,”
then Cormmerce will classify the price of a United States sales
transaction as a CEP. Id.; see 19 U S.C. 8§ 1677a(b); Koenig &

Bauer-Albert AGv. United States, 22 QT ___, , 15 F. Supp. 2d

834, 850-52 (1998) (discussing when to apply EP or CEP

nmet hodol ogy) .

Commerce then nmakes adjustnments to the starting price used to
establish EP or CEP by adding: (1) packing costs for shipnment to
the United States, if not already included in the price; (2) inport
duti es which have been rebated or not collected due to exportation
of the subject nmerchandise to the United States; and (3) certain
countervailing duties if applicable. See 19 U.S.C 8§
1677a(c) (1) (A)-(C; SAA at 823. Also, for both EP and CEP,
Commerce will reduce the starting price by the anmount, if any,
included in such price that is attributable to: “(1) transportation
and ot her expenses, including warehousing expenses, incurred in
bringing the subject nerchandise from the original place of
shipment in the exporting country to the place of delivery in the
United States; and (2) . . . export taxes or other charges inposed

by the exporting country.” See SAA at 823; see 19 U S. C 8
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1677a(c) (2) (A), (B).

Commer ce nust reduce the price used to establish CEP by any of
the fol |l owi ng anbunts associ ated with econom c activities occurring
inthe United States: (1) conm ssions paid in “selling the subject
nmerchandise in the United States”; (2) direct selling expenses,
that is, “expenses that result from and bear a direct relationship
to, the sale, such as credit expenses, guarantees and warranties”;
(3) “any selling expenses that the seller pays on behalf of the
purchaser” (assunptions); (4) indirect selling expenses, that is,
any selling expenses not deducted under any of the first three
categories of deductions; (5) certain expenses resulting from
further manufacture or assenbly (including additional material and
| abor) perforned on the nerchandi se after its inportation into the
United States; and (6) profit allocated to the expenses descri bed
in categories (1) through (5). 19 U S.C 8§ 1677a(d)(1)-(3); see

SAA at 823-24.

Commerce calculates the expenses resulting from further
manuf acture or assenbly using one of two statutory nmethods. See 19
US C 8§ 1677a(d), (e). The first nmethod provides that Commerce
shal |l reduce “the price used to establish constructed export price

by . . . the cost of any further manufacture or assenbly (including
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additional material and | abor), except in[certain] circunstances.”

19 U

S.C. § 1677a(d)(2). Wen the first nethod does not apply,

Commerce applies a “special rule for merchandi se with val ue added

after

speci

19 U

inportation” (“special rule”). 19 U S C 8§ 1l677a(e).
al rule provides the follow ng:

Where the subject nerchandise is inported by a
person affiliated with the exporter or producer, and the
val ue added in the United States by the affiliated person
is likely to exceed substantially the value of the
subj ect nerchandi se, the adm nistering authority shall
determne the constructed export price for such
nmer chandi se by using one of the following prices if there
is asufficient quantity of sales to provide a reasonabl e
basis for conparison and the admnistering authority
determ nes that the use of such sales is appropriate:

(1) The price of identical subject nerchandi se sold
by the exporter or producer to an unaffiliated person.

(2) The price of other subject nerchandi se sold by
t he exporter or producer to an unaffiliated person.

If there is not a sufficient quantity of sales to provide
a reasonabl e basis for conpari son under paragraph (1) or
(2), or the admnistering authority determ nes that
neither of the prices described in such paragraphs is
appropriate, then the constructed export price nay be
determ ned on any ot her reasonabl e basis.

S.C. § 1677a(e).

The

In prior reviews, Commerce applied the special rule to RHP-

NSK' s data after estinmating that value added in the United States

subst

“used sal es of other subject nerchandi se as the basis for

for

antially exceeded the value of the subject nerchandi se and

mar gi ns

these sales.” Antifriction Bearings from United Kingdom
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NSK/ RHP Bearings Ltd. (NSK/RHP) Prelimnary Results Analysis Mem
Si xth Admi ni strative Review5/1/94-4/30/95 (July 2, 1996) (Case No.
A-412-801) at 3; see Antifriction Bearings from United Ki ngdom
NSK/ RHP Bearings Ltd. (NSK/RHP) Prelimnary Results Analysis Mem
Sevent h Adm ni strative Review 5/1/95-4/30/96 (Mar. 28, 1997) (Case

No. A-412-801) at 3-4.

In this review, Commerce transmtted a |letter to interested
parti es and appended a questionnaire divided into five sections.
The letter explained that the recipient was required to conplete
section E, Cost of Further Manufacture or Assenbly Perforned in the
United States, if the subject nerchandi se was further processed in
the United States. Accordingly, RHP-NSK subm tted conplete further
manuf acturing data in response to Section E of Conmerce’s
guesti onnaire. See Antifriction Bearings from United Kingdom
NSK/ RHP Bearings Ltd. (NSK/RHP) Prelimnary Results Analysis Mem
Ei ght h Adm nistrative Review 5/1/96-4/30/97 (Jan. 29, 1998) (Case
No. A-412-801) at 4. The letter also stated that if the party
“believe[s] the value added in the United States exceeds
substantially the val ue of the nerchandi se inported into the United
States, [the party should] <contact the official in charge
i mredi ately.” Letter from Commerce Transmitting Questionnaire

(June 20, 1997), Def.’s Public App. Ex. 1 at 2. Conmerce asserts
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that “the record contains no evidence that [RHP-NSK] requested
Commerce to excuse it from responding to Section E of the
guestionnai re upon the grounds that the value added in the United
States to [ RHP-NSK] i nports substantially exceeded the val ue of the
i mports.” Def.’s Mem Opp'n Pls.” Mt. J. Agency R (“Def.’s
Mem ”) at 16-17. RHP- NSK does not dispute this assertion. See
RHP-NSK's Mem P. & A. Supp. Mot. J. Agency R (“RHP-NSK's Mem ”);

RHP-NSK' s Reply Mem Supp. Mt. J. Agency R (“RHP-NSK's Reply”).

Additionally, question 8 of Section A of the questionnaire
asked the respondent to report the weighted-average net price to
the affiliated inporter for each further-manufactured product and
t he wei ght ed- average net price for each further manufactured final
product in a manner which would permt Comrerce to conpare the
transfer prices of the inported products to the final product sold
in the United States. See Def.’s Public App. Ex. 1 at A-8.
Question 8 explained that its purpose was “to provide [ Comrerce]
Wi th the i nformati on necessary to det erm ne whet her the val ue-added
inthe United States exceeds substantially the value of the subject
nmer chandi se that has been further processed.” Id. at A-9 n.6
Question 8 also provided that if the party did “not believe that
the value-added in the United States exceeds substantially the

val ue of the subject nerchandi se that has been further processed,
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[the party] need not provide this information.” 1d. RHP-NSK did
not respond to question 8 of Section A of the questionnaire. See

Def.’s Public App. Ex. 2 at 32-33.

Commerce evaluated RHP-NSK' s data and analyzed sales of
bearings and parts that were further manufactured in the United
States in the “sane manner as non-further manufactured products but
adjusted for the cost of further manufacturing.” Antifriction
Bearings from United Kingdom NSK/RHP Bearings Ltd. (NSK/ RHP)
Prelimnary Results Analysis Mem Eighth Adm nistrative Review
5/ 1/ 96-4/30/97 (Jan. 29, 1998) (Case No. A-412-801) at 4. In the

Prelimnary Results, Commerce determnm ned “that the esti mated val ue

added in the United States by all firns, with the exception of
NSK/ RHP and NPBS, accounted for at |east 65 percent of the price
charged to the first unaffiliated custoner for the merchandi se as
sold inthe United States.” 63 Fed. Reg. at 6515. Thus, for RHP-
NSK's further-manufactured inports, Commerce reduced the sales
price to the first unaffiliated custoner by the cost of further
manufacturing to cal cul ate CEP. See Antifriction Bearings from
Uni t ed Ki ngdom NSK/ RHP Bearings Ltd. (NSK/RHP) Prelimnary Results
Anal ysis Mem Ei ghth Adm nistrative Review5/1/96-4/30/97 (Jan. 29,

1998) (Case No. A-412-801) at 4.
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Followng the Prelimnary Results, RHP-NSK used data on the

record to performits own calculation of the value added in the
United States and informed Comerce that it qualified for the
special rule. See App. Supp. RHP-NSK's Mem, Ex. 6, U K Issues
Br. (Mar. 16, 1998). RHP-NSK asked Commrerce to apply the speci al

rule as it had done in prior reviews. See id.

In the Final Results, Conmerce declined to apply the speci al

rule for further manufacturing set forth in 19 U S.C. 8§ 1677a(e).
63 Fed. Reg. 33,338. Conmerce explained its rationale as follows:

As we stated in our newregul ations, the special rule for
further mnufacturing exists in order to reduce
[ Commerce’s] administrative burden. 62 [Fed. Reg.] at
27, 353. See, also, section 772(e) of the Act, which
provi des that [ Commerce] need only apply the special rule
where it determnes that the use of such alternative
cal cul ati on net hodol ogi es is appropriate. W retain the
authority to refrain from applying the special rule in
t hose situations where the value added, while large, is
sinple to calculate. 1d. Respondents submtted Section
E data in its questionnaire and suppl enental responses.
We acted within our discretion by enploying this data to
calculate the U S. value added, as the calculation
involves little nore than the subtraction of the val ue-
added figures which [ RHP-NSK] provided. Thus, this case
does not present the conplex data-gathering and
cal cul ati on burdens contenpl ated by the special rule.

Final Results, 63 Fed. Reg. at 33, 338.

B. Contentions of the Parties

RHP- NSK cont ends that Comrerce erred in refusing to apply the
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special rule to its further-manufactured inports. RHP-NSK s Mem
at 3. RHP- NSK mai ntains that the special rule provides that if
certain requirenents were net, Conmerce was required “to determ ne
CEP for subject nerchandise further manufactured in the United
States by using either the price of identical subject nmerchandi se,
or the price of other subject nerchandi se, sold by the exporter or
producer to an unaffiliated person,” as provided by 19 US. C 8§
1677a(e). 1d. Thus, RHP-NSK believes that once Commerce
determ nes that the value added in the United States is at |east
65% of the price charged to the first unaffiliated purchasers,
Commer ce has no choice but to apply the special rule as provided in

§ 1677a(e). See id. at 13.

RHP- NSK argues that in the Prelimnary Results, Comerce

erroneously determined that RHP-NSK failed to qualify for the
special rule and refused to correct its error after RHP-NSK showed
it to Cormerce. See id. at 5. RHP-NSK contends that instead of
correcting the error, Commerce “nmade up a new reason for why it had
decided not to apply the [s]pecial [r]Jule to [RHP-NSK],” nanely,
that RHP-NSK' s “val ue-added figures had been sinple to calculate.”
Id. at 5-6. RHP-NSK argues that the “facts do not support

Commerce’ s post-hoc assertion that it rejected use of the [s]pecial

[rlule wth respect to [RHP-NSK] pursuant to so-called
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di scretionary authority.” 1d. at 15.

RHP- NSK further contends that although it is unnecessary to
exam ne |egislative history because the statute is clear, the
| egi sl ative history confirnms that Conmerce nust apply the special
rul e whenever the facts neet the terns of § 1677a(e). See id. at
16. Specifically, RHP-NSK maintains that the SAA “says nothing
about Commerce having discretionary authority to jettison [8
1677a(e)] and revert to [8 1677a(d)(2)] (even when the burdens

i nposed by that provision are | ess than enornous).” 1d.

Finally, RHP-NSK maintains that the Court should reject
Commerce’s determnation because it offends “principles of
procedural fairness found in the statute.” 1d. at 17. RHP- NSK

poi nts to Shi koku Chens. Corp. v. United States, 16 CI T 382, 795 F.

Supp. 417 (1992) for the proposition that Comrerce abuses its
di scretion and acts unreasonably when it consistently applies a
certain nmethodology in a series of reviews then alters the
nmet hodol ogy without warning, to the detrinment of the plaintiff.
See id. According to RHP-NSK, the facts of the instant case are
anal ogous to those in Shi koku, where the court recogni zed that the
new net hod m ght have been an inprovenent but held that Conmerce

had abused its discretion and acted unreasonably. See id.
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Commerce contends that since “Congress has not specified the
criteria that Comerce nust utilize in determ ni ng whet her the use
of the alternative nethodol ogies is appropriate[,] Congress has
granted to Conmerce broad discretion in determ ni ng when t he use of
the alternative nethodol ogies is appropriate.” Def.’s Mem at 13.
Comrerce maintains that its refusal to use the special rule was
appropriate because it possessed the authority to “refrain from
applying the special rule in situations in which the val ue added,
though large, is sinple to calculate.” |d. Comerce believes that
“the special rule requires not only that the value added in the
United States by the affiliated person is likely to exceed
substantially the value of the subject nerchandi se, but al so that
Commerce ‘determnes that the use of’ the specified sales prices
(or alternative nethodol ogies for calculating CEP) is appropriate.”
Id. at 20. In this circunstance, Commerce nai ntains that the use
of the special rule was not appropriate since the val ue added was

sinmple to cal culate under 8§ 1677a(d)(2). See id. at 21.

Commerce also contends “[t]he fact that, in the Prelimnary

Results, Commerce may have cal culated [RHP-NSK s] CEP using the
traditional value-added cal cul ation nethodol ogy because of the
erroneous conclusion that [RHP-NSK] did not neet the 65 percent

st andard does not preclude Cormerce fromusing the sane CEP for the
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final results for different reasons.” Id. at 22. Comer ce
di stingui shes Shi koku on the grounds that: (1) Commerce had nade
determ nations on this issue in only two prior reviews and,
therefore, had not fornmulated a policy yet; (2) there is no
evi dence that RHP-NSK rel i ed on Cormerce’ s use of the special rule;
(3) this case does not involve the possible revocation of a dunping

order and, therefore, does not present the sane i ssue of unfairness

as did Shikoku. See id. at 25. Finally, Commerce argues that it
did not unfairly single out RHP- NSK because the ot her respondents,
unli ke RHP-NSK, had “denonstrated with their initial Section A
guestionnaire response that the value added in the United States
substantially exceeded t he val ue of the i nported nerchandise.” 1d.

at 25-26.

The Torrington Conpany (“Torrington”) argues that Congress
enact ed § 1677a(d)(2) and (e) in order to ensure that all
nmer chandi se subj ect to further manufacturing is captured in the CEP
cal cul ation. See Torrington’s Resp. RHP-NSK' s Mot. J. Agency R
(“Torrington’s Resp.”) at 3. Torrington maintains that RHP-NSK
msinterprets the word “shall” in 8§ 1677a(e) as a requirenent that
Comrerce apply the special rule, and that the ~correct
interpretation is that Congress used the word “shall” as an

indication that Comrerce should calculate CEP for all merchandi se
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subj ect to further manufacturing. See id. Torrington argues that
Commer ce has broad di scretion as to when to apply the special rule,
and having found that its use was inappropriate here, correctly
applied the traditional rule. See id. at 12. Torrington contends
that the statute’'s legislative history supports Comerce’s

det er m nati on. See id. at 15-16.

C. Anal ysi s

First, the Court addresses RHP-NSK's contention that
Commerce’s use of the special rule in two prior reviews under
simlar circunstances constitutes a “past practice” from which
Commer ce cannot deviate w thout providing adequate justification.
See RHP-NSK's Mem at 17-18 (citing Shikoku in support). “It is ‘a
general rule that an agency nust either conformitself toits prior
deci sions or explain the reasons for its departure . . . .’” Hussey

Cooper, Ltd. v. United States, 17 CT 993, 997, 834 F. Supp. 413,

418 (1993) (quoting Ctrosuco Paulista, S.A v. United States, 12

CT 1196, 1209, 704 F. Supp. 1075, 1088 (1988)). Conmerce nust
explain the reason for its departure to allow the court to
““understand the basis of the agency’'s action and . . . judge the

consi stency of that action wth the agency’'s mandate.’” 1d. at

998, 834 F. Supp. at 419 (quoting Atchinson, Topeka & Santa Fe Ry.
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Co. v. Wchita Bd. O Trade, 412 U.S. 800, 808 (1973)).

Commerce is not required to followits prior practice if new
facts or argunments support a different conclusion. See id. at 997,
834 F. Supp. at 418. But “[w hen the Court finds that an agency
has departed frompast practice without an adequate expl anation for
the basis of the departure, the agency’s determ nation nust be

rejected.” Anerican Silicon Techs. v. United States, 22 CIT

. 19 F. Supp. 2d 1121, 1123 (1998).

Al t hough the application of the special ruleinonly two prior
reviews does not form a |long-established practice under the
ci rcunst ances presented here, Commerce is under an obligation to
expl ain the apparent inconsistency of its approach in this review
and the two preceding reviews. The Court finds that Comrerce
provi ded adequate justification for its refusal to apply the
special rule in this review Commerce justified its refusal to
apply the rule on the ground of adm nistrative conveni ence and,
nore specifically, onits belief that “the special rule for further
manuf act uri ng exi sts in order to reduce [ Conmerce’s] adm ni strative

burden.” Final Results, 63 Fed. Reg. at 33, 338. Thus, Conmerce

retained “the authority to refrain fromapplying the special rule

in those situations where the value added, while large, is sinple
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to calculate.” Id. Administrative convenience is certainly a
val i d ground upon whi ch Commerce nay base its refusal to apply the
special rule in this review See SAA at 826 (purpose of speci al
rule is to save “Commerce the considerable effort of neasuring

precisely the U S. value added.”); Inland Steel Indus. v. United

States, 21 CIT 553, 567-68, 967 F. Supp. 1338, 1354 (1997)
(uphol di ng nmet hodol ogy that Comerce devel oped for adm nistrative

conveni ence).

Additionally, RHP-NSK s reliance on Shi koku, which it cites
for the proposition that Commerce nust adhere to its prior
deci sions, is msplaced. Shikoku dealt with an attenpt by Comrerce
to adopt a slightly inproved all ocati on nmet hodol ogy of cal cul ati ng
t he hone market price packing adjustnent after years of acceptance

of anot her nethodol ogy. See Shikoku, 16 CIT at 387, 795 F. Supp.

at 420-21. At issue were the fifth and sixth admnistrative
reviews of certain merchandise inported from Japan. See id. at
383, 795 F. Supp. at 417-18. The plaintiffs’ dunping margins for
the previous three consecutive reviews of sales of the contested

mer chandi se were found to be either de mnims or had a margin of

zero. See id. at 383, 795 F. Supp. at 418. In the fifth and sixth
adm nistrative reviews, Coormerce alteredits all ocation net hodol ogy

for cal culating home mar ket packing expenses, resulting in barely
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above de m nim s margi ns and, thereby, Comerce refused plaintiffs’
request to revoke the outstandi ng antidunpi ng duty order covering
t he merchandi se. See id. at 383-84, 795 F. Supp. at 418.
Commerce’ s new cal cul ati on was based on information requested for
the first tine at verification. See id. at 387, 795 F. Supp. at

421.

The court in Shikoku found that: (1) “Commerce [ had] enpl oyed
a new process and approach (both synonynms for ‘nethodology’)” in
cal cul ating the honme nmarket packing expenses and did not nerely
apply its standard practice of preferring actual expenses over
al | ocat ed expenses; (2) Commerce coul d not denonstrate that the new
al | ocati on net hodol ogy was an i nprovenent; and (3) the evidence on
record established that plaintiffs had relied on Conmerce’s old
nmet hodol ogy for calculating the home market price packing
adjustnment by adjusting their prices in accordance wth the
nmet hodol ogy that Comrerce had consistently applied in prior
revi ews. Id. at 386-87, 795 F. Supp. at 420. Under these
ci rcunst ances, the court, noting that “[t]he nmargin resulting from
the new approach . . . is barely above de mnims,” determ ned that
it was “sinply too late to mandate another three years of
adm ni strative reviews because of a last mnute ‘inprovenent’ in

Commer ce' s net hodol ogy” and concl uded that “Commerce did not have
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adequate reasons for its |last m nute change in nethodol ogy.” 1d.

at 388, 795 F. Supp. at 422.

By contrast, Comrerce has no |ong-established practice of
di sregardi ng adm ni strative considerations and rigidly adhering to
t he special rul e whenever val ue added in the United States exceeds
65 percent. This case does not present the situation in which
relying upon an ol d net hodol ogy, RHP-NSK had actually adjusted its
prices and, except for the change in nethodology, it would be
entitled to a revocation of the outstandi ng anti dunpi ng duty order;
therefore, the principles of fairness that prevented Conmerce from

changi ng its nethodol ogy in Shikoku are not present here.

The question that remains i s whet her Conmerce’ s determ nation
was “unsupported by substantial evidence on the record, or
ot herwi se  not in accordance wth law” 19 US.C §
1516a(b) (1) (B)(i). To determ ne whether Commerce’s interpretation
and application of the antidunping statute is “in accordance with
| aw, ” the Court nust undertake the two-step anal ysis prescribed by

Chevron U.S. A Inc. v. Natural Resources Defense Council, Inc., 467

US. 837 (1984). Under the first step, the Court reviews
Commerce’s construction of a statutory provision to determ ne

whet her “Congress has directly spoken to the precise guestion at
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i ssue.” Chevron, 467 U S. at 842. “To ascertain whether Congress
had an intention on the precise question at issue, [the Court]
enploy[s] the ‘traditional tools of statutory construction.’”

Timex V.l., Inc. v. United States, 157 F.3d 879, 882 (Fed. GCr.

1998) (citing Chevron, 467 U S. at 843 n.9). “The first and
forenpst ‘tool’ to be used is the statute’s text, giving it its
pl ai n neani ng. Because a statute’'s text is Congress’s fina
expression of its intent, if the text answers the question, that is

the end of the matter.” 1d. (citation onmtted).

On its face, 19 U S.C. 8§ 1677a(e) clearly provides Conmerce
wth a great deal of discretion in adjusting CEP for the cost of
further manufacture and assenbly. Wen the val ue added to subject
nmerchandise in the United States is likely to substantially exceed
t he val ue of the merchandi se, Conmerce nust use specified surrogate
prices if two conditions are nmet. See 19 U S.C. § 1677a(e)(1),

(2). The first condition, that there be “a sufficient quantity of

sales to provide a reasonable basis for conparison,” is not at
i ssue here. | d. The second condition requires Comrerce to
“determne[] that the use of such sales is appropriate.” l d.

Thus, the second condition provides that Conmerce is not forced to
use the surrogate prices if it determnes that their use is not

“appropriate.” See id. In such a circunstance, Conmerce is
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permtted to determine CEP “on any other reasonable basis.” 1d.

Commerce, therefore, may determ ne whether the use of the
surrogate prices is appropriate, and it may also determ ne the
nmet hod by which to cal culate CEP, when it finds that the use of the
surrogate prices is not appropriate. This holds true even if
Commerce finds that the value added in the United States “is likely
to exceed substantially the val ue of the subject nerchandise.” 19
US. C 8 1677a(e). Thus, even if Commerce was to find that RHP-
NSK's added value substantially exceeds the value of the
mer chandi se, Conmerce woul d still have the discretion to refuse to

apply the special rule.?

To cal cul ate val ue added, Conmerce sinply subtracted val ue-

added figures using RHP-NSK' s Section E data. See Final Results,

63 Fed. Reg. 33,338. Commerce determned that it would not enpl oy
a nore conplicated cal culation using the special rule since such a
cal cul ati on woul d be i nappropriate “in those situations where the
val ue added, while large, is sinple to calculate.” [d. The Court

finds that Cormerce acted within the discretion afforded to it by

3 In fact, neither Comrerce nor Torrington dispute that the
val ue added to RHP-NSK s nerchandi se substantially exceeded the
val ue of the nmerchandi se. See Def.’s Mem Qpp’'n Pls.” Mt. J.
Agency R at 22; Torrington’s Resp. RHP-NSK' s Mbt. J. Agency R at
18- 20.
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§ 1677a(e) inrefusing to apply the special rule to RHP-NSKin this
review. The Court will not require Conmerce to use the specia
rule when it finds the use inappropriate, since the inposition of
such a requirenent would be contrary to 8§ 1677a(e). This is
especially true in light of the fact that there is no evidence that
Commerce’s calculation resulted in distortion or inaccuracy.

Commerce’s determ nation, therefore, is affirned.

I[1. Comrerce’'s CV Profit Cal cul ati on
A. Backgr ound

During this review, Commerce used CV as the basis for NV “when

there were no usable sales of the foreign like product in the

conparison market.” Prelimnary Results, 63 Fed. Reg. at 6516.
Commerce calculated the profit conponent of CV using the
statutorily preferred nethodology contained in 19 US C 8

1677b(e)(2)(A). See Final Results, 63 Fed. Reg. at 33, 333. The

statutorily preferred nmethod requires calculating an anount for
profit based on “the actual amounts incurred and realized by the
specific exporter or producer being exam ned in the investigation
or review . . . in connection with the production and sale of a
foreign like product [made] in the ordinary course of trade, for

consunption in the foreign country.” 19 U S.C. 8§ 1677b(e)(2)(A).
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In applying the preferred nethodology for calculating CV
profit, Commerce determined that: (1) “an aggregate cal cul ation
t hat enconpasses all foreign |ike products under consideration for
normal val ue represents a reasonable interpretation of [19 U S.C.
§ 1677b(e)(2)(A)]”; and (2) “the use of [such] aggregate data
results in a reasonabl e and practical neasure of profit that [it]

can apply consistently in each case.” Final Results, 63 Fed. Reg.

at 33,333. In addition, Conmerce used all sales “in the ordinary
course of trade as the basis for calculating CV profit[,]” that is,
it disregarded bel owcost sales that were consi dered to be outside

the ordinary course of trade. 1d. at 33, 334.

B. Contentions of the Parties

RHP- NSK argues that Comerce’s use of aggregate data
enconpassing all foreign |ike products under consideration for NV
in calculating CV profit is contrary to 19 U S.C. §8 1677b(e)(2)(A)
and to the explicit hierarchy established by 19 U S.C. § 1677(16)
for selecting “foreign like product” for the CV profit cal cul ation.
See RHP-NSK's Mem at 19-22. RHP- NSK mai ntains that if Comrerce
intends to calculate CV profit on such an aggregate basis, it nust
do so wunder the alternative nethodology of 19 U S C 8§

1677b(e)(2)(B)(i). See RHP-NSK' s Reply at 17.
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Commerce responds that it properly calculated CV profit
pursuant to 19 U. S.C. 8 1677b(e)(2)(A) based on aggregate profit
data of all foreign |ike products under consideration for NV. See
Def.’s Mem at 28-42. Torrington agrees with Conmerce’s CV profit
calculation wunder 19 US C § 1677b(e)(2)(A) and, therefore,
maintains it is not necessary to use an alternative nethodol ogy

under 19 U.S.C. § 1677b(e)(2)(B). See Torrington’s Resp. at 21-25.

C. Anal ysi s

In RHP Bearings Ltd. v. United States, 23 CT ___, 83 F. Supp.

2d 1322 (1999), this Court upheld Cormerce’s CV profit nethodol ogy
of wusing aggregate data of all foreign I|ike products under
consideration for NV as being consistent with the antidunping
statute. See id. at _, 83 F. Supp. 2d at 1336. Since RHP-NSK s
argunents and the nethodol ogy used for calculating CV profit in
this case are practically identical to those presented in RHP

Bearings, the Court adheres to its reasoning in RHP Bearings and,

therefore, finds that Comrerce’s CV profit cal cul ati on net hodol ogy
is in accordance with |aw Moreover, since (1) 19 U S C 8§
1677b(e)(2) (A) requires Comrerce to use the “actual anount” for
profit in connection with the production and sale of a foreign |like

product in the ordinary course of trade, and (2) 19 US.C 8§



Court No. 98-07-02526 Page 27

1677(15) provides that bel ow cost sal es di sregarded under 19 U. S. C.
8§ 1677b(b) (1) are considered to be outside the ordinary course of
trade, the Court finds that Conmerce properly excluded bel ow cost

sales fromthe CV profit calculation.

I11. Comerce’s Denial of a Partial, Price-based LOT Adjustnent to
NV for RHP-NSK s CEP Sal es

A. Backgr ound

During this review, Commerce applied a CEP offset under 19
US. C 8 1677b(a)(7)(B) to NV for all of RHP-NSK s CEP sales. See
Antifriction Bearings from United Kingdom NSK/ RHP Bearings Ltd.
(NSK/RHP) Prelimnary Results Analysis Mem Eighth Adm nistrative
Revi ew 5/ 1/ 96-4/30/97 (Jan. 29, 1998) (Case No. A-412-801) at 2-3.
In reaching this result, Comrerce first determ ned for RHP-NSK t hat
there was one CEP LOT and two hone market LOTs, and that the CEP
LOT was not the sane as either honme market LOT. See id. Commerce
found that “[Db]ecause the [hone market] levels of trade were
different fromthe CEP level of trade, [it] could not match to
sales at the sane level of trade in the [home market] nor could
[it] determ ne a |l evel -of -trade adj ust nent based on NSK/ RHP' s [ hone

mar ket] sales.” 1d. Conmerce also determned that there was “no
other information that provides an appropriate basis for

determining a | evel -of-trade adjustnent.” [d. For RHP-NSK s CEP
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sal es, Commerce “determned NV at the sane |evel of trade as the
[United States] sale to the unaffiliated custoner and nmade a CEP
of fset adjustnent in accordance with” 8§ 1677b(a)(7)(B). Id.
Contrary to RHP-NSK s contentions, Commerce concluded that no
provi sion of the antidunping statute provides for a “partial” LOT
adj ust rent “between two home-mar ket [LOTs] where neither level is
equivalent to the level of the [United States] sale.” Fi nal

Results, 63 Fed. Reg. at 33, 331.

B. Contentions of the Parties

RHP- NSK agrees with the manner in which Comrerce determ ned
the LOT of its CEP for NV transactions. See RHP-NSK' s Mem at 28.
In particular, RHP-NSK agrees that Comrerce properly used the CEP
as adjusted for 8§ 1677a(d) expenses prior to its LOTI analysis.
RHP- NSK al so argues that Commerce should have granted it a

“partial,” price-based LOT adjustnent. See id. at 30.

RHP-NSK first notes that Commerce found two LOTs in the hone
mar ket, one corresponding to original equipnent manufacturers
(“CEM) sales and the other to after market (“AM) sales. See id.
at 29. RHP-NSK al so agrees that when Comerce mat ched CEP sales to
hone narket OEM sales, Commerce correctly applied a CEP offset

because there was no basis for quantifying a price-based LOT
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adjustnment for CEP to CEM NV matches. See id. Further, RHP-NSK
notes that “Comrerce correctly concluded that there was no record
information that would allow Comrerce to quantify the downward
price adjustnment to adjust fully the AMNV [LOT] to the CEP [LOT].”
Id. Nevertheless, RHP-NSK di sagrees with Commerce’s decision to
apply a CEP offset when Comrerce matched CEP sal es to hone market
AM sal es. In these situations, RHP-NSK argues that §
1677b(a) (7) (A and the SAA direct Commerce to cal culate a partial,
price-based LOT adjustnent to NV for CEP sales neasured by the

price differences between CEM and AM LOTs. See id. at 30.

RHP- NSK notes that the statute directs Commerce to adjust NV
for any difference between CEP and NV “*wholly or partly’” due to
a difference in LOT between CEP and NV Id. (quoting 8§
1677b(a) (7)(A)). RHP-NSK also notes that 8§ 1677b(a)(7)(B)
i ndicates a CEP of fset should only be used in the total absence of
price-based LOT adjustnments. See id. Accordingly, RHP-NSK cl ains
that since there was evidence for quantifying price differences
bet ween CEM and AM LOTs, Conmerce’s failure to calculate a price-
based LOT adj ustnent that partly accounted for such LOT differences
violated the plain |anguage of 8§ 1677b(a)(7)(A). See RHP-NSK s

Reply at 17.
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Commerce argues that it properly denied a partial LOT
adj ustnent and applied a CEP offset to NV for all of RHP-NSK s CEP
transacti ons. See Def.’s Mem at 42-49. Contrary to RHP-NSK' s
readi ng of 8 1677b(a)(7)(A), Conmerce asserts that the statute only
provi des for an LOT price-based adjustnent to NV based upon price
di fferences in the hone nmarket between the CEP LOT and NV LOT when
the differences can be quantified. See id. at 44-45. Comrerce
clains that the statute does not authorize an LOT price-based
adj ust mrent based upon different LOIs in the honme market when the
price difference between the CEP LOT sal es and the hone mar ket LOT

sal es cannot be quantified. See id.; see also Final Results, 63

Fed. Reg. at 33,331 (explaining that Conmerce does not read into 8§
1677b(a) (7)(A)’ s “wholly or partly” | anguage the authority to nake
an LOT adj ust nent based on differences between two hone mar ket LOTs
where neither level is equivalent to the |l evel of the United States
sal e). Commerce, therefore, asserts that since it reasonably
interpreted 8 1677b(a)(7)(A), the Court should sustain its denial
of an LOT adjustnent and grant of a CEP offset for all of RHP-NSK s

CEP transactions. See Def.’'s Mem at 48-49.

Torrington generally agrees wth Commerce s positions,
enphasi zi ng that Commrerce reasonably interpreted 8 1677b(a)(7) (A

as not providing for a “partial” LOT adjustnent as contended by
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RHP- NSK. See Torrington’s Resp. at 27. Torrington further argues
that even if 8 1677b(a)(7)(A) permts a partial LOT adjustnent,
RHP-NSK nevertheless failed to submt record evidence to show
entitlenment to such an adjustnment. See id. at 30. Accordingly,
Torrington contends that this Court should not disturb Comrerce’s
reasonable interpretation of the statute as applied to the record

evidence. See id. at 31.

C. Anal ysi s

The Court notes that this issue has already been decided in

NTN Bearing, 24 CIT at , 104 F. Supp. 2d at 127-31. As this

Court decided in NIN Bearing, Commrerce’s decision to deny RHP-NSK

a partial, price-based LOT adj ustnent neasured by price difference
bet ween hone market OEM and AM sales was in accordance with | aw
There is no indication in 8 1677b(a)(7)(A) that the pattern of
price di fferences between two LOTs in the hone market, absent a CEP
LOT in the hone nmarket, justifies an LOTI adjustnent. Rat her,
Conmerce’s interpretation of 8 1677b(a)(7)(A) as only providing an
LOT adjustnment based upon price differences in the honme market
between the CEP LOT and the NV LOT was reasonable, especially in
light of the existence of the CEP offset to cover situations such

as those at issue here.
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V. Comerce’s Treatnment of RHP-NSK's United States Repacking
Expenses as Direct Selling Expenses

A Backgr ound*

RHP- NSK delivered the subject nerchandise to unaffiliated
custoners in the United States from warehouses owned and operated
by NSK Corporation. See RHP-NSK' s Resp. to Sect. C Questionnaire,
I nvestigation No. A-412-801, Admn. Rev. 5/1/96-4/30/97, at 39
(Sept. 8, 1997). RHP-NSK normally ships nerchandise in its
original containers fromits United States warehouse, but in sone
i nstances, it repacked the nmerchandi se to accommodate orders for

smal ler distributors. See id.

For the price of the subject nerchandise in the United States,
Commer ce used EP or CEP, as appropriate, and cal cul ated such prices
“based on the packed [free on board], [cost, insurance, and
freight], or delivered price to unaffiliated purchasers in, or for

exportation to, the United States.” Prelimnary Results, 63 Fed.

Reg. at 6515. Commerce al so made deductions for: (1) discounts and
rebat es; and (2) any novenent expenses in accordance with 19 U. S. C.
8§ 1677a(c)(2)(A). See id. In calculating CEP, Comrerce nade

addi tional adjustnents in accordance with § 1677a(d)(1)-(3) by: (1)

4 The Court notes that this issue was decided in NTN
Bearing Corp. of America v. United States, 24 CIT at , ___, 104
F. Supp. 2d 110, 117-21 (2000). The reader is referred to NIN

Bearing for additional background information.
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“deducting selling expenses associated with economc activities
occurring in the United States, including comm ssions, direct
sel |l i ng expenses, indirect selling expenses, and repacki ng expenses
in the United States”; (2) “deduct[ing] the cost of any further
manuf acture or assenbly,” where appropriate; and (3) “adjust[ing]
for profit allocated to these expenses.” 1d. In particular, in
adj usting CEP, Commrerce deducted RHP-NSK s United States repacking
expenses as direct selling expenses under 8§ 1677a(d)(1)(B), rather
than as noving expenses under 8§ 1677a(c)(2)(A), because it
determ ned that repacking “was perfornmed on individual products in
order to sell the nerchandise to the unaffiliated custonmer in the

United States.” Final Results, 63 Fed. Reg. at 33, 339.

B. Contentions of the Parties

RHP- NSK argues, as it did in the Final Results, that Commerce

erred in deducting RHP-NSK' s United States repacking expenses as
direct selling expenses pursuant to 8 1677a(d)(1)(B). See RHP-
NSK's Mem at 34-37. According to RHP-NSK, the United States
repacki ng constitutes an expense incident to bringing the subject
merchandi se from the original place of shipnment in the United
Kingdom to the place of delivery in the United States and,

therefore, should have been (1) classified and deducted as an
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expense under 8§ 1677a(c)(2)(A), and (2) excluded fromthe pool of

selling expenses Commerce uses to determne CEP profit. See id.

Specifically, RHP-NSK clains that 8 1677a(c)(2)(A) is not
limted to noving expenses, but includes expenses required for
transporting the goods fromRHP-NSK' s United States warehouses into
t he hands of carriers for delivery to United States custoners. See
RHP-NSK' s Reply at 20. RHP- NSK asserts that the cost of United
States repacking is such a 8 1677a(c)(2)(A) expense because the
goods cannot be transported unless RHP-NSK first breaks open the
transpaci fic shi ppi ng packages, selects the specific itens ordered
and then repacks those itens for shipnent to the custoner’s United
States | ocation. See id. at 22. RHP-NSK clarifies that this
result does not change sinply because the United States repacking
may be directly related to particular sales. See id. at 21. RHP-
NSK notes that § 1677a(c)(2)(A) does not preclude the deduction of
expenses directly related to a particular sale; rather, the statute

includes *“any additional costs, charges, or expenses,” either

direct or indirect, incident to bringing the subject nerchandise
from Japan to the United States custoner. Id. (quoting 8
1677a(c) (2) (A)). RHP- NSK contends, for instance, that United

States inland freight fromits United States warehouse to United

States unaffiliated customers, even though directly related to
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particular sales to such custoners, nevertheless constitutes a §
1677a(c) (2) (A expense. See id. Thus, RHP-NSK asserts that United
States repacking expense should simlarly be treated as 8§
1677a(c) (2) (A expenses even though it nay be directly related to

particular sales. See id.

Finally, RHP-NSK clains that United States repacki ng does not
ot herwi se neet the definitional criteria of 8§ 1677a(d)(1)(B) direct
selling expenses such as credit expenses, guarantees and
warranties. See id. RHP-NSK notes that such expenses assist in
selling products, but do not involve transporting goods fromthe
United Kingdomto the United States unaffiliated custonmer as do

United States repacking expenses. See id. at 21-22.

Commerce responds, as it did in the Final Results, that RHP-

NSK's United States repacking expenses bear no relationship to

”

“nmovi ng the nmerchandi se fromone point to another,” as established
by the fact that the “nerchandi se was noved from the exporting
country to the United States prior to repacking.” Def.’s Mem at

49 (quoting Final Results, 63 Fed. Reg. at 33,339). Commerce al so

contends that 8 1677a(d)(1)(B) does not limt direct selling
expenses deducted from CEP to credit expenses, guarantees or

warranties; rather, the statute reduces CEP by the amount of any
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selling expenses which result, and bear a direct relationship to,

selling expenses inthe United States. See id. at 50. Since RHP-

NSK' s repacking “*was perforned on individual products in order to

sell the nerchandise to the unaffiliated customer in the United

St at es, Commerce asserts that it properly treated the repacking
expenses as direct selling expenses pursuant to 8 1677a(d)(1)(B).

Id. (quoting Final Results, 63 Fed. Reg. at 33, 339).

Torrington generally agrees with Commerce’ s argunents. See
Torrington’s Resp. at 31-34. Torrington notes, as it did in the

Final Results, that RHP-NSK reported that it normally does not

require repacking for its United States sales, but perforned
repacking “in order to sell the nmerchandise to the unaffiliated
custoner in the United States.” 1d. at 33. Torrington asserts
that since RHP-NSK' s response is consistent with Comerce’s
treatment of RHP-NSK s repacki ng expenses as selling rather than
novenent expenses, Commerce properly included RHP-NSK s repacking

expenses in its calculation of CEP profit. See id. at 33-34.

C. Anal ysi s
The Court finds that RHP-NSK's United States repacking
expenses were not incident to bringing the subject nmerchandi se from

the original place of shipnent in the United Kingdomto the place
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of delivery in the United States. Rat her, such expenses were

clearly direct selling expenses.

Direct selling expenses under 8§ 1677a(d)(1)(B) arenot limted
to credit expenses, guarantees and warranties, but include

“expenses which result fromand bear a direct relationship to the

particular sale in question.” SAA at 823 (defining direct selling
expenses). In this case, the particular sales in question
concerned orders for smaller distributors. Al t hough RHP- NSK

reported that it normally does not perform repacking for United
States sales (that is, it usually ships nmerchandise fromits United
States warehouse in its original containers), RHP-NSK acknow edged
that it did sone repacking to accommopbdate orders for snaller
di stributors. See RHP-NSK's Resp. to Sect. C Questionnaire,
| nvestigation No. A-412-801, Admn. Rev. 5/1/96-4/30/97, at 39
(Sept. 8, 1997). The Court finds, therefore, as Comerce did in

the Final Results, that RHP-NSK' s repacking is an “expense

associated with selling the nerchandise.” 63 Fed. Reg. at 33, 339.

Accordingly, the Court concludes that Comerce properly
treated and deducted RHP-NSK' s United States repacki ng expenses as
direct selling expenses pursuant to 8§ 1677a(d) (1) (B) rather than as

transportation or other expenses pursuant to § 1677a(c)(2)(A).
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CONCLUSI ON
The Court finds that Conmerce acted properly in: (1) failing
to apply the special rule for nerchandise with value added after
i nportation under 19 U.S.C. 8§ 1677a; (2) calculating profit for CV;
(3) denying a partial, price-based LOT adjustnent to NV, and (4)
deducting United States repacking expenses as direct selling

expenses. Commerce’s determnation is affirned.
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